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QUESTION PRESENTED

May a law firm hire a lawyer who is not an assagigtartner, or shareholder of the law firm to
provide legal services for a client of the firm ahdn bill the client a higher fee for the work ddoy that
lawyer than the amount paid to the lawyer by tha?®i

STATEMENT OF FACTS

A law firm enters into an arrangement with a lawyeho is not an associate, partner or
shareholder of the law firm to work on a matterdaclient. The law firm will pay the lawyer an agd-
upon amount for his work on the matter, but theylemwill not assume joint responsibility with thew
firm for the representation. The law firm intertdscharge the client an hourly fee establishechieylaw
firm for the lawyer's work as well as for the warkthe partners, shareholders and associates ¢éthe
firm. The result is that the law firm will chargige client more for the lawyer's work than the faw is
paying the lawyer for that work. The lawyer wilk bdentified on the law firm's bills along with a
description of the work done and the hours speimgditnat work, but the amount paid by the law fiion
the lawyer will not be disclosed to the client.

DISCUSSION

Rule 7.01(a) of the Texas Disciplinary Rules adfBssional Conduct refers to lawyers practicing
under a firm name, and Rule 7.01(d) provides tiaf lawyer shall not hold himself or herself out as
being a partner, shareholder, or associate withoomeore other lawyers unless they are in factngast
shareholders, or associates.” Rule 1.04(f) dedls avdivision of fees between “lawyers who are imot
the same firm . . . .” The Terminology Sectiontlod Texas Disciplinary Rules provides that “Firor
‘Law firm’ denotes a lawyer or lawyers in a privdian; or a lawyer or lawyers employed in the legal
department of a corporation, legal services orgdium, or other organization, or in a unit of
government” and that “Partner denotes an indigldwr corporate member of a partnership or a
shareholder in a law firm organized as a profesgioorporation.”

Rule 1.04(f) requires that, when a law firm andwayler who is not “in” the firm divide legal fees
or agree to do so, the division must meet seveguirements: (1) either the billing is in proportito
services performed or the lawyers involved assuoit jresponsibility for the matter, (2) the client
consents in writing to the terms of the fee divisarrangement, and (3) the total fee complies tith
requirement of Rule 1.04(a) that a fee for legalises not be unconscionable.

If a lawyer is “in” the law firm that is billingdr the lawyer’s work, such billing will not involva
division of fees and the requirements of Rule X)04{ll not apply. To determine whether a lawysrar
is not “in” a law firm, the relationship betweerettawyer and the law firm must be considered inemor
detail. A lawyer will either be in the law firm dmeferred to in this opinion as a “firm lawyer” oot in
the law firm and referred to in this opinion asn@fi-firm lawyer.” The Texas Disciplinary Rules dot
provide guidance on when a lawyer is in a law fiion purposes of the Rules. That may be in part
because traditionally law firms consisted basicaflpartners or shareholders and “associates,” wédre



any lawyers employed by the law firm who were nattpers or shareholders. Today the legal services
landscape is more varied.

In the case of a firm lawyer, his relationship witle firm may be as a shareholder, partner, or
associate or he may have some other type of redtip with the firm. For the purposes of this ogin
firm lawyers who are not shareholders, partnersassociates will be referred to “other firm lawyérs
Other firm lawyers are lawyers that are reasonafuysidered to be “in” the law firm. Such a
determination can be based on various objectivioifacincluding but not limited to the receipt dfir
communications, inclusion in firm events, work Ibog, length and history of association with thenf
whether the firm and the lawyer identify or hole tlawyer out as being in the firm to clients andhe
public, and the lawyer’'s access to firm resourcetutding computer data and applications, cliergsfil
and confidential information. Examples of othenfilawyers include lawyers referred to as of colnse
senior attorneys, contract lawyers and part-tinng/éas.

Just as with partners, shareholders and assoc@fes) may establish an hourly rate for other
firm lawyers that results in the firm charging ttleent more for the work of the other firm lawydhan
the law firm is paying those lawyers for that workoing so does not mislead or deceive the client
because other firm lawyers are understood to bé tle firm, as are partners, shareholders and
associates. For the same reasons, the law firmideswify other firm lawyers on the firm’s bills ti a
description of the work, the hours expended, amdldéiwvyer’'s hourly rate. Doing so does not violate
either Rule 1.04(f) or Rule 7.01.

For the purposes of this opinion, the term “nomfiawyer” as applied to a particular lawyer’s
relationship to a law firm means a lawyer who i$ 0’ the law firm and instead practices sepanatel
from the law firm even when working with the firnm @ particular client's matter. The determinatisn
to whether a particular lawyer is or is not “inparticular law firm can be based on the variougctbje
factors discussed above. Examples of non-firm &/gan include outside patent counsel, local aduns
counsel with expertise dealing with a particulavgmment agency, counsel in another state hired to
advise regarding the application of that stateigslaand lawyers hired individually or through aresth
organization that provides temporary additionalfisig or capabilities such as document review or
research for a particular matter. In many casemrafirm lawyer is in fact a member of another law
firm.

In the case of non-firm lawyers, it is the opiniointhe Committee that a division of fees subject
to Rule 1.04(f) is not involved if the law firm Elthe client as an expense, and without markugntn-
firm lawyer’s fees which have been billed to ther frm by the non-firm lawyer. Billing for a noririn
lawyer’s services as an expense should not be denesl a division of fees implicating Rule 1.04(f)
because there is in fact no division of fees takitage — the law firm is billing and collecting ftire law
firm the fees due for the law firm’s services ahd taw firm is billing, collecting and paying ovtre
fees charged by the non-firm lawyer for that laigeservices. Although treating a non-firm lawyer’s
bills as an itemized expense without markup wowdHe most usual arrangement in such cases, the law
firm could also avoid a division of fees while inding the non-firm lawyer's work in hourly billing
provided that there was a clear presentation irbithef the non-firm lawyer’s billed time and rdtng
bill amount without markup or markdown. In thistéa billing arrangement, the law firm would alse b
required to indicate clearly in the bill that thenafirm lawyer was not a lawyer in the firm.

Under Rule 1.04(f), a division of fees will exishan a law firm includes in its bills fees for work
done by a non-firm lawyer and the amounts billethtoclient for the non-firm lawyer’s work differdm
the amounts billed by the non-firm lawyer to the faem for such work. In that situation, eitherethon-
firm lawyer is sharing fees for his services witle taw firm or the law firm is sharing a portionitsf fees
with the non-firm lawyer. For example, consideg gituation in which a law firm is handling a lawsu



for a client and then brings in a non-firm bankoyptawyer for advice on a particular issue. In one
month the bankruptcy lawyer bills the firm $500 fiwe hours of work on the case billed at the
bankruptcy lawyer’s standard billing rate of $10€ jpour. The law firm may, without engaging in a
division of fees subject to Rule 1.04(f), bill teetclient the $500 billed by the bankruptcy lawgigher as

an expense or as hourly work for which exactly $&0cluded in the law firm’s fee. However, ifeth
firm bills the client more than $500 (say, $600) lee bankruptcy lawyer’s work, there will be aidien

of fees between the firm and the bankruptcy lawyetause the law firm rather than the bankruptcy
lawyer will receive the excess (in this example (§l6ver the $500 billed by the bankruptcy lawyar fo
his 5 hours of work. There would also be a divisis fees if the law firm chose to bill the clidiess
than $500 (say $450) for the bankruptcy lawyer'sknmecause in that case the law firm would be sigari
with the bankruptcy lawyer the law firm’'s fees twetextent the amount collected for the bankruptcy
lawyer’s work itself was insufficient to cover thel $500 due to the bankruptcy lawyer — in thismple
$50 of the law firm’s fees would be shared with tioa-firm lawyer.

Thus, in the case of non-firm lawyers, when a law fills a client for the work of the firm’s
lawyers and for the work of a non-firm lawyer, thevill be a division of fees under Rule 1.04(f) esd
the law firm bills the non-firm lawyer’s fee to tledient in the same amount as billed to the lamfby
the non-firm lawyer. If there is a difference betm the amount billed by the non-firm lawyer anel th
amount charged by the law firm to the client wigspect to this work, such billing will not be pessible
unless all the requirements of Rule 1.04(f) are mptoportionality of fees to services performedoant
responsibility for the representation, written otieonsent to the terms of the fee division, anota fee
that is not unconscionable under Rule 1.04(a)addition, Rule 7.01(d) will prohibit the law firmmdm
incorporating the non-firm lawyer’'s name, work dimde into its own bill unless the law firm doesisa
way that identifies the non-firm lawyer as a lawydo is not in the firm.

The Committee notes that the conclusions reachetis opinion differ substantially from the
conclusions reached in American Bar Associationn@tey Committee on Ethics and Professional
Responsibility Formal Opinion 00-420 (November 2000) (the “ABA Opinion”). The ABA Opinion
concluded, interpreting rules similar to the apdie provisions of the Texas Disciplinary Rulesttif
the costs associated with a contract lawyer’'s sesvare billed as an expense they should not lagegre
than the actual cost incurred by the billing lawgiecluding expenses of the billing lawyer in obiag
and providing to the client the services of thetwmmt lawyer) but that a billing lawyer may add a
surcharge for the services of a contract lawyernathe services are billed to the client as a fedefgal
services provided that the total charge is readenablowever, for the reasons set forth above, this
Committee believes that the conclusions reachdlerpresent opinion correctly interpret the pravisi
of the Texas Disciplinary Rules of Professional @t applicable to Texas lawyers with respect & th
issues addressed in this opinion.

CONCLUSION

Under the Texas Disciplinary Rules of Professiddanhduct, a law firm may establish an hourly
rate for a lawyer who is not a shareholder, partmerssociate but is otherwise “in” the firm, thevlfirm
may use that hourly rate in billing clients for uawyer’s work at a rate that is more than the fiam is
paying the lawyer for that work, and the law firmaynidentify such lawyer on the firm’'s bills with a
description of the work performed, the hours exmehdand the lawyer's hourly rate without
distinguishing such lawyer from other lawyers ie firm and without disclosing the amount paid bg th
firm to such lawyer. However, when a law firm bill client for legal services provided by a lawyet
is not “in” the law firm, there will be a divisioof fees between the law firm and the lawyer untess
law firm bills the client precisely the amount thets been billed to the law firm by such lawyernyA
arrangement for division of fees between a law fimmal a non-firm lawyer would be required to mekt al



the requirements of Rule 1.04(f) - proportionabifyfees to services performed or joint respongibftor
the representation, written client consent to #rens of the fee division, and a total fee that a n
unconscionable under Rule 1.04(a). In additios, l#w firm would be prohibited from incorporating a
non-firm lawyer's name, work and time into its obil unless it did so in a way that showed that the
non-firm lawyer was not in the firm.



